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T(’)m tat: Bai bdo nay trinh bay két qua nghien cfru ciu tao cﬁa 375 thuﬁt ngilr luat s¢ hiru tr1 tué
tiéng Anh duoc thu thap tor Cong udc quoc te vé bao ho gidng cy trong mdi; Hlep dinh vé céc
khia canh lién quan dén thwong mai cua quyén s& huu tri tug; Cong uoc Berne ve bao hg cdc tic
pham van hoc va nghé thuat; Hi€p udc Budapest vé su cong nhan quoc té d6i voi viéc ndp luu
ching vi sinh nhdm tién hanh cic thu tuc vé patent; Thoa wéc La Hay vé dang ky qudc té kiéu
dang cong nghiép; Cong udc Rome vé bao ho ngudi biéu dién, nha san xuat ban ghi am va td chic
phat séng; Thoa uwéc Madrid vé dang ky qudc té nhan hiéu hang héa va Nghi dinh thu lién quan
dén Thoa udc Madrid vé dang ki qudc té nhan hiéu hang héa; Cong ude Paris vé bao hd sé hitu
cong nghiép; Hiép udc luat nhin hiéu hang héa; Hiép uGc Washington vé so hitu tri tué dbi voi
mach tich hop. Ching t6i s& phén tich nhitng mé hinh ciu tao thudt ngit s¢ hitu tri tué tiéng Anh
dua trén nhiing binh dién nhu khai niém yéu t6 cAu tao thudt ngir; mo hinh cAu tao thuat ngir s&

hiru tri tué tiéng Anh; nhan xét, ddnh gid vé viéc ciu tao thudt ngi s& hitu tri tué tiéng Anh.

Tir khéa: Thuat ngit, yéu td, cdu tao, mo hinh, luat so hitu tri tué.

1. Dan nhap

Thuét nglr ludt s¢ hitu tri tu¢ 1a nhing tu,
cum tir cd dinh biéu thi cdc khdi niém, su vat,
hién tugng vé céc quan hé xa hoi dugc hinh
thanh giita cdc chu thé trong viéc tao ra, sir
dung va chuyén giao cc san pham sang tao tri
tué, gom céc quan hé vé quyén tic gid, quyén
lién quan dén quyén tic gia, quyén so hitu cong
nghiép va quyén dbi véi gidng cay trong. Pham
vi tu liéu khdo sit cua ching t6i 1a 375 thuét
ngit luat s¢ hitu tri tué tiéng Anh trong Cong
wéc qudc té vé bao ho gidng cdy trong méi [17];
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Hi¢p dinh vé cdc khia canh lién quan dén
thwong mai clia quyén s& hitu tri tué [2]; Cong
uGc Berne vé bao ho cac tac ph?im van hoc va
nghé thuat [3]; Hiép udc Budapest vé sy cong
nhan quéc té d6i véi viéc ndp luu ching vi sinh
nham tién hanh céc thu tuc vé patent [4]; Théa
wéc La Hay vé dang ky quc té kiéu dang cong
nghiép [5]; Cong udc Rome vé bao ho ngudi
biéu dién, nha san xuat ban ghi 4m va t6 chirc
phat séng [6]; Théa uwéc Madrid vé dang ky
qudc té nhan hiéu hang héa va Nghi dinh thu
lién quan dén Théa wéc Madrid vé dang ki qudc
té nhan hiéu hang héa [7]; Céng wdc Paris vé
bao hd s& hitu cong nghiép [8]; Hiép ude luat
nhan hi¢u hang héa [9]; Hiép udc Washington
vé sO hitu tri tué d6i voi mach tich hop [10].
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Can phai théng nhat ngay tir ban dau rang, vé
mat cAu tao, cac thuat ngir c6 cAu tric noi tai
cia né thé hién bé‘ing céc yéu td tao nén thuat
ngit va cdc yéu té nay phai ¢6 quan hé véi nhau,
moi yéu t6 c6 mot chic ndng, nhi€ém vu riéng
dé tao nén chinh thé thuat ngit. Vé mat y nghia,
thudt ngit bao gid ciing thé hién khai niém hoan
chinh, va cdc yéu td trong thut ngir biéu thi
mdt hogc mot sé thude tinh vé khdi niém do
thudt ngit ay biéu thi. Trong bai viét nay, chiing
toi nghién cuu 375 thuat nglr luat s¢ hiru tri tué
tiéng Anh voi myc dich tim ra mdi quan hé giita
céc yéu t6 cAu tao thut ng{t, m6 hinh ciu tao
thudt ngti, tr d6 dua ra nhitng nguyén 1i khoa
hoc dat thuat ng vé mat ciu tao. Ching t6i s&
phan tich nhitng md hinh ciu tao thuat ngir luat
s& hitu tri tué tiéng Anh dya trén nhiing binh
dién sau ddy: 1. Khéi niém yéu t6 cdu tao thuat
ngit; 2. M6 hinh cdu tao thuat ngit ludt s¢ hitu
tri tué tiéng Anh; 3. Nhan xét, danh gid vé viéc
cAu tao thuat ngilr so hiru tri tué tiéng Anh.

2. V& khai niém yéu té cAu tao thuit ngir

Sau khi nghién ctru quan diém cua cdc nha
ngdn ngit hoc di trude, ching toi nhan thiy cé
hai quan ni¢m khac nhau vé yéu t cAu tao thuat
ngtt. Quan ni¢m thir nhat duoc dai dién boi cdc
nha nghién ciu trong nudc nhu Nguyén Thi
Bich Ha [11], Nguyén Thi Kim Thanh [12], Vii
Quang Hao [13], Vuong Thi Thu Minh [14].
Céc tic gia nay da tham khao quan niém vé
thuat nglr cua cidc nha ngdn ngir hoc di trudc
nhu Nguyén Vin Tu, Hoang Van Hanh, Lé Kha
K¢, Nguyén Thién Gidp,... Tuy nhién, céc tc
gia nay chiu anh hudng cia quan niém ciu tao
tir khi nghién ctru thuat ngit va cho rang, mdi
mot yéu td chu tao thudt nglt [a mot chir, mot
am tiét. C4c nha ngdn ngit hoc Nga lai ¢6 quan
diém khdc vé yéu to céu tao thuat ngit. Khai

ni¢ém yéu t6 cAu tao thuat ngti do Lotte dua ra
va sau d6 dugc Daninenko, Kandeljakij hoan
thién. NGi vé ting nén ngdn ngit ciia thuat ngi,
Leitchik (2009) cho rang “xét vé mit ngdn ngit
hoc, thuat ngit 1a tir hay to hop tir ctia mdt ngdn
ngit tu nhién ndo d6. Viéc phan tich cu tric
ctia thuat ngir khong nhitng bao gdm viéc miéu
ta dic diém ciu tao tir, ddc trung ci phdp va
nglr nghia cta thuat ngt, ma con phdai di sdu
vao phuong dién thudt ngit hoc cua viéc phdn
tich, nham ddnh gid va lwa chon thudt ngir.
Quan diém nay dugc Daninenko, Kandelijaki
lam r6 khi khang dinh rang yéu 16 thudt ngit cé
thé la hinh vi trong tir don, la tir (thdm chi la
két hop tir) trong thudt ngit la tir ghép hay tir 16.
Thuét ngit c¢6 thé gdm mot hay hon mot yéu t6
thuat ngit. Moi yéu 16 thudt ngi tuong g voi
khdi niém hay tiéu chi cua khdi niém trong linh
viee chuyén mén nao dé” (dan theo Nguyén Vin
Loi [15: 10]).

Xuat phét tir thuc té tu lidu thu thap duoc,
chiing t6i thy rang, quan diém v& “yéu 16 thudt
ngit” clia mot s6 nha ngdn ngir hoc Nga rat phi
hop véi viéc phan tich cau tao thuat ngit. Vi thé,
trong bai bdo nay, ching t6i s€ van dung quan
diém d6 cho qu4 trinh tim hiéu ctia minh.

3. Nhirng mo hinh ciu tao thuit ngir luat sé
hiru tri tué tieng Anh

Thuét ngir 1a mot bd phén cia thuat ngit hoc
va thuat ngit dinh danh khai niém. Thuét ngit ¢6
thé gom mot yéu td hoic hon mét yéu 6. Mdi
yéu té cdu tao thudt ngit biéu thi mot khai niém,
mot thudc tinh hoac mdt phﬁn cua thudc tinh,
va mbi yéu t6 ciu tao thudt ngir phai c6 nghia.
Diéu nay c6 nghia la khong phai bat ctr don vi
tr vung nao déu dugc coi 1a mot yéu t6 thuat
ngit. Pon vi tir vung 4y chi dugc coi 12 mot yéu
t6 thuat ngit khi né c6 nghia tir vung, biéu thi
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mot khai ni€m hoac mdt ph?ln ndi dung khéi
niém. Dudi day, ching toi s& miéu ta cdu tao
cua 375 thuét ngit luat s& hitu tri tué tiéng Anh.
Trén co so sb luong cic yéu té tham gia cu
tao, ching t6i phan chia cic thuat ngir luat so
hitu tri tué tiéng Anh thanh nam nhdém: thuat
ngit mot yéu t6; thuat ngit hai yéu té; thuat ngit
ba yéu td; thuat ngit bén yéu td; thuat ngit nim
yéu t6. Ching t6i ki hiéu Y 1a yéu t6 cu tao
thudt ngir; Y1 1a yéu td céu tao thir nhét cia
thuét ngit, Y2 1a yéu 6 cAu tao thir hai cta thuat
ngit; va Yn 1a yéu td cdu tao thir n cua thuat
ngit. Sau ddy, chiing t6i s& 1an luot di vao miéu
ta cu thé tirng nhém mot.

3.1. Thudt ngit mot yéu t6

S6 thuat ngir luat so hiru tri tué tiéng Anh
mot yéu t6 la 87, chiém 2320%, vi du:
“adaptation”: “phéng tdc”, “licensor”: “bén
chuyén giao quyén sir dung”, v.v... Trong s6 87
thudt ngit ndy, ca 87 thuat ngir déu 1a don, va
trong 87 thudt nglr 1a tur don nay, cé 82 thuat
ngit tr don 1a danh tu, chiém 94,25%, vi du:
“works”: “tdc phcfm”, “reservations”: “bao
luu”, v.v...; 3 thuat ngit tr don la tinh tu, chiém
3,45%, vi du: “revoked”: “bi huy bo”,
“invalidated”: hét hiéu luc, “effected”: “co
hiéu lyc”, v.v...; 2 thuat ngt tr don 1a dong tu,
chiém 2,30%, vi du: “publish”: “cong bé”’,
“protect”: “bao ho”.

3.2. Thudt ngit hai yéu té

S6 thuat ngir luat so hiru tri tué tiéng Anh
hai yéu t6 12 181, chiém 48,27%. Vi du: “source
code”: “mi nguon” (trong tiéng Anh, “source”
c6 nghia 12 “ngudn” = mot yéu td, “code” c6
nghia la “mad” = mdt yéu té), v.v... Ca 181 thuadt
ngir nay déu la tir ghép chinh phy, va trong s6 181
thuat nglr nay, c6 176 thuit ngir 1a to ghép
chinh phu danh tu, chiém 97,24%, vi du:

93,

“producers of phonograms”: “nha san xut ban
ghi 4m” (trong tiéng Anh, “producers” c6 nghia
1a “nha san xudt” = mot yéu td chinh 1a danh
tur, “phonograms” c6 nghia la “ban ghi &m” =
mdt yéu t6 phu 1a danh tir); va c6 5 thuat ngit 1a
tir ghép chinh phu dong tir, chiém 2,76%, vi du:
“provide a security”: “ndp khoan bido dam”
(trong tiéng Anh, “provide” c6 nghia 1a “nop”
= mot yéu té chinh 1a dong tir, “security” c6
nghia 1a “khoan bao dam” = mot yéu t6 phy Ia
danh tir).

Sau khi khao sit tu liéu, ching toi thdy
rang, toan bd céc thudt ngit 2 yéu té c6 duy nhat
mot md hinh clu tao sau:

MBS hinh céu tao 1

Y1 + Y2

T

Vi du: “patents of addition”: “van bang bé

sung”

“works of engraving”: “tdc phdm cham

3
A9

tro
“works of lithography”: “tdc pham in
thach ban”

Nhin mé hinh, ching ta thdy rang,
“patents”: “van bcing”, “works”: “tdc pham”
1a cdc yéu té dau tién. Py la cic yéu td co ban,
quan trong nhét vi chi loai duy nhit déng thoi
cing khai quat nhat. Cac yéu t6 thir hai nhu “b6
sung”, “cham r6”, “in thach ban” 1a céc dic
trung ban chat dugc thém vao, va 1a cic dic
trung dé tao thuét nglt va dinh danh thuét ngi.
Céc yéu to thi hai nay cu thé hon cdc yéu t6
thir nhét, va khong mang tinh khai quat nhu cic
yéu t6 thtr nhat. Nhu vdy, yéu t6 dau tién ludn
1a yéu t chinh, yéu té khai quét bao ham yéu t6
thir hai, va yéu td thir hai cu thé hon so véi yéu
t dau tién.

3.3. Thudt ngit ba yéu t6
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S6 thuat ngir luat so hiru tri tué tiéng Anh
ba yéu t6 la 76, chiém 20,27%. Vi du:
“infringements of the rights of a patentee”:
“xdm_pham_quyén ciia_chii vin bang” (trong

113

tieng Anh, “infringements” c6 nghia la “xdm

pham” = mot yéu t6, “rights” c6 nghia Ia
“quyén” = mot yéu to, “patentee” c6 nghia la
“chu van bcing” = mot yéu td), v.v... 76 thuit

ngit nay déu Ia ngir chinh phy, trong dé:

S6 ngit chinh phy 1 ngit danh tir gdm 72
thuat ngfr, chiém 94,74%, vi du: “author of
origin works”: “tdc gid tdc pham géc” (trong
tiéng Anh, “author” c6 nghia 1a “tdc gid” =
mot yéu td chinh 1a danh tir, “origin” c6 nghia
1a “géc” = mot yéu td phuy 1a danh tir, “works”
c6 nghia 1a “tdc pham” = mot yéu td chinh 1a
danh tir), v.v...

S6 ngir chinh phu la ngit dong tir gdom 2
thudt ngi, chiém 2,63%, vi du: “object to
certain modifications”: “phan déi mét vai sita
d6i” (trong tiéng Anh, “object ” c6 nghia Ia
“phdan doi” = mot yéu t chinh 1a dong ti,
“certain” c6 nghia 1a “mét vai” = mot yéu tb
phu la tinh twr, “modifications” c6 nghia la “sua
d@6i” = mot yéu td chinh 1a danh tr), “protect
collective marks”: “bao ho nhan hiéu tdp thé”
(trong tiéng Anh, “protect” c6 nghia 1a “bdo
h¢” = mot yéu td chinh 1a dong tir, “collective”
c6 nghia 1a “dp thé” = mot yéu td phu la tinh
tir, “marks” c6 nghia 12 “nhan hiéu” = mot yéu
t6 chinh 1a danh ).

S6 ngir chinh phuy 1a ngit gidi tir gdm 2 thuat
ngir, chiém 2,63%, vi du: “outside the country
of origin”: “bén ngodi quoc gia géc” (trong
tiéng Anh, “outside” c6 nghia 1a “bén ngoai” =
mot yéu tb chinh 12 gidi tir, “country” c6 nghia
1a “quéc gia” = mot yéu té chinh 1a danh tir,
“origin” c6 nghia 1a “géc” = mot yéu t6 phy la
danh tr), “in the country of origin”: “tai quéc
gia géc” (trong tiéng Anh, “in” c6 nghia Ia
“tgi” = mot yéu td chinh 1a gidi tir, “country” c6

nghia 12 “quéc gia” = mot yéu td chinh 12 danh
tir, “origin” c6 nghia 1a “géc” = mot yéu t6 phu
la danh tur).

Viéc khdo sét tu liéu cho théy, thuat ngir 3
yéu té ¢6 nhitng mo hinh ciu tao sau:

- Mb hinh ciu tao 2

Y1 + Y2 + Y3

i L

Vi du: “author of origin works”: “tdc gia

tdc phdam goc”

“authors of utility models”: “tdc gid gidi
phdp hitu ich”

“protection of related right”: “bdo ho
quyén lién quan”

C6 73 thuét ngit luat s& hitu tri tué 3 yéu td
thuoc mo hinh 2, chiém 96,05%. Nhin vi du va
mb hinh, chiing ta thiy rang, cdc yéu td thir nhat
nhu “author”: “tdc gid”, “protection”: “bdo
hé” 1a cdc yéu t khai quét nhat, cic yéu td chi
loai duy nhat, dugc khu biét nghia boi céc yéu
t6 cu thé hon 1a cdc yéu t6 thi hai va tha ba.
Nhitng yéu t6 dimg thir ba nhu “works”: “tdc
“giai phdp”, ‘“right”:
“quyén” 1a céc yéu td khai quit. Cic yéu td

r
K A

dirng thu hai nhu “origin”: “goc”, ‘“utility”:

pham”, “models”:

“hitu ich”, “related”: “lién quan” 1a cic yéu t
cu thé hon so véi céc yéu t6 thir ba. Cic yéu t6
thir hai nay 1a céc ddc trung ban chét dugc thém
vao trude yéu td thir ba, nham khu biét thuat
ngit va dinh danh thuat ngit. Cdc yéu t6 thir hai
va cdc yéu t6 thir ba két hop véi nhau dé tao
nén cic dic trung co ban, ban chit va bo nghia
cho yéu t6 th nhit.
- M5 hinh céu tao 3

1 + Y2 + Y3
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93, <

Vi du: “variety and circus artists”: “nghé si
biéu dién tap ki va xiéc”

“sound and visual recordings”: “ghi am va
ghi hinh”

Theo théng k&, chi c¢6 2 thuat ngir luat so
hitu tri tué thugc md hinh 3, chiém 2,63%.
Quan sat md hinh 3, ching toi nhan thay rang,
nhiing yéu té dimg thir ba nhu “artists”: “nghé
si”, “recordings”: “ghi” 1a nhitng yéu t6 chi
loai duy nhat, mang tinh khai quét nhat, dwoc
1am 13 nghia bai cic yéu t dimg trudc 1a yéu t6
thit nhit “variety”: tap ki, “sound”: am thanh
va yéu td thir hai “circus”: “xiéc”, “visual”:
“hinh”. Cic yéu t6 thi nhat va thi hai nay
déng vai trd ngir phap nhu nhau, duoc bo sung
vao trudc yéu td thir ba va bd nghia truc tiép
cho yéu t6 thir ba dé lam cuy thé hon yéu t6 thir
ba; yéu t thur nhit va thir hai giit vai trd phuy,
yéu t6 thir ba git vai trd chinh.

- M5 hinh céu tao 4

Y1 + Y2 + Y3
T | |
|

Vi du: “indication of source and author”:

“chi dan nguon goc va tdc gia”

Viéc khao sat tu liéu cho théy, c6 1 thuat
ngit luat s& hitu tri tué 3 yéu td thuéc md hinh
4, chiém 1,32%. Nhin vi dy va m6 hinh, ching
ta thay rang, yéu t6 tht nhat “indication”: “chi
ddan” 1a yéu t6 khai quat nhat, cdc yéu td chi loai
duy nhit, duoc khu biét nghia boi cc yéu té cu
thé hon 1a yéu t6 thtr hai va yéu td thir ba. Yéu
t6 dung thtr hai “source”: “nguon goc” va yéu
t6 dimg thir ba “author”: “tdc gid” 1a cic yéu
t6 ¢ vai trd ngir phap nhu nhau va cu thé hon
50 v6i yéu t6 thir nhét. Cac yéu td thir hai va thir
ba nay 1a cic dic trung ban chét dugc thém vao
sau yéu té thir nhat dé tao nén cic dic trung co
ban, ban chat, bd nghia cho yéu t thir nhét va

nhim khu biét thuit nglt va dinh danh thuit
ngtr.

3.4. Thudt ngit bon yéu t6

S6 thuat ngir luat so hiru tri tué tiéng Anh
bén yéu t6 la 23, chiém 6,13%. Vi du:
“protection_of new varieties of plants”: “bdo_hd
gibng _cay trong _mei” (trong tiéng Anh,
“protection” ¢6 nghia 1a “bdo h¢” = mot yéu td,
“new” c¢6 nghia la  “mdi”= mot yéu té,
“Varieties” c6 nghia 1a “giong”= mot yéu td,

“plants” cd nghiala “cdy tréng "= mot yéu t6),
V...

23 thudt ngit nay déu la ngit chinh phy, va
14 nglr danh tur, vi du: “right of recording of
musical works”: “quyén ghi am tdc phdam am
nhac” (trong tiéng Anh, “right” c6 nghia Ia
“quyén” = mot yéu t6 chinh 1a danh tir,
“recording” c6 nghia la “ghi dm” = mot yéu t6
la dong tir, “musical” c6 nghia la “dm nhac” =
mot yéu td 12 tinh tir, “works” c6 nghia 12 “tdc
pham” = mot yéu t6 12 danh tir), v.v...

Sau khi khdo sét tu liéu, ching t6i théy, cac
thuat ngit 4 yéu td ¢6 cdc mo hinh cu tao sau:

- M5 hinh c4u tao 5

Yl + +Y4

Y2 + Y3
+| T

Vidu:

“Transfer of industrial property right”:
“chuyén giao quyén s¢ hitu cong nghiép”

“Enforcement of intellectual property
rights”: “thiec thi quyén sé hitu tri tué”

“Protection of intelectual property right”:
“bao ho quyén so hitu tri tué”
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Viéc khao sat tu li€u cho théy, c6 18 thuat
ngit luat s& hitu tri tué 4 yéu t6 thuéc md hinh
5, chiém 78,26%. Nhin m6 hinh, chiing t6i thiy
rang, nhimg yéu t§ dung thtr ba nhu
“property”: “so hitu” la cac yéu td khai quat.
Cic yéu tb dung thi hai nhu “industrial”:
“cong nghiép”, “intellectual” : “tri tu¢” la cac
dac trung ban chét dugc thém vao trude yéu td
thir ba. Céc yéu t6 thir hai nay cu thé hon cic
yéu to thir ba, va c6 tinh chét khdi quat thap hon
céc yéu td thir ba. Cac yéu td thir hai va cdc yéu
t6 thir ba két hop véi nhau, trong d6 cic yéu t6
thir ba 1a cic yéu td chinh, cdc yéu td thir hai
giai thich va cu thé héa cic yéu td thir ba. Cic
yéu to thir hai va thir ba 1a céc didc trung co ban,
ban chét, bd nghia cho cdc yéu té thir tu nhim
cu thé cdc dic diém, tinh chat, thudc tinh cua
thuat ngit. Céc yéu t6 thir tu nhu “rights”:
“quyén” 1a cdc yéu té khai quat hon, va dugc
khu biét nghia boi cic yéu té cu thé hon la cic
yéu t6 thtr hai va thir ba. Céc yéu t6 thir hai, ba,
tu tiép tuc két hop v6i nhau. Cac yéu t6 thir
nhit nhu  “transfer”:  “chuyén  giao”,
“enforcement”: “thuc thi”, “protection”: “bdo
hé” 1a cac yéu to khai quat nhat, cdc yéu td chi
loai duy nhét, dugc khu biét nghia boi céc yéu
t6 cu thé hon 12 céc yéu td thir hai, thir ba va thu tur.

- M5 hinh céu tao 6

Yr + Y2 + Y3 + Y4
| A
R

Vidu:

“date of filing of the first application”:
“ngay nép don dau tién”

“right of recording of musical works”:
“quyén ghi am tdc pham am nhac”

“right to enforce protected rights”: “quyén
thuc thi quyén duoc bao ho”

M0 hinh 6 c6 3 thuat nglr ludt s& hiru tri tué
4 yéu t6, chiém 13,04%.

Quan sit md hinh 6, ching ta nhan thiy
rang, cdc yéu t6 dimg thir ba nhu “first”: “dau
tién”, “musical”: “dm nhac, “protected”:
“diege bao hé”, 1a céc dic trung ban chat dugc
thém vao trude cic yéu tb thir tw. Cic yéu t6
thir ba nay cu thé hon cic yéu t6 thir tw ¢é miéu
ta cic yéu t6 thu tu. Cac yéu t6 thu ba va cic
yéu to thir tw két hop véi nhau, trong d6 céc yéu
t6 thir tu 13 cdc yéu t chinh, cic yéu td thi ba
giai thich va cu thé héa céc yéu td thu tu. Cic
yéu t6 tha hai nhu “filing”: “ndp”,
“recording”: “ghi am”, “enforce”: “thuc thi”
dung trude yéu td thir ba va thir tu, trong d6 yéu
t6 thir hai 12 yéu t6 chinh, yéu té thir ba va thir
tu giai thich va cu thé héa yéu té thur hai.
Nhitng yéu t6 dimg thd nhat nhu “date”:
“ngay”, “right”: “quyén” 1a nhitng yéu tb chi
loai duy nhat, mang tinh khdi quét nhit, va Ia
céc yéu t6 chinh.

- M6 hinh c4u tao 7

Y1 + Y2 + Y3 + Y4
T 3 kS | T
Vi du:

“assignment of the right to use invention”:

“chuyén giao quyén sir dung sing ché”

“assignment of the right to use trademark”:
“chuyén giao quyén sir dung nhan hiéu”

M0 hinh 7 chi ¢6 2 thuét ngir luat sé hiru tri
tué 4 yéu td, chiém 8,7%. Trong mo hinh nay,
yéu t6 thir nhét 1a yéu td chinh, yéu t6 chi loai
khdi quét nhat. Yéu t5 thir ba va thir tu két hop
lai véi nhau, trong d6 yéu to thir ba 1a yéu t6
chinh va khéi quét hon yéu t6 thr tu. Sau khi c6
su két hop giita yéu t6 thir ba va yéu td thir tu,
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chiing lai tiép tuc két hop véi yéu té thir hai,
trong d6, yéu t6 thr hai 12 yéu t6 chinh va khai
quét hon.

3.5. Thudt ngit ndm yéu t6

S6 thuat ngir luat s¢ hitu tri tué tiéng Anh
nim yéu té 1a 8, chiém 2,13%. Vi du: “a
contract of assignment of industrial property
right”’: “hop dong chuyén nhuong quyén sé
hiru__cong _nghiép” (trong tiéng Anh,
“contract” c6 nghia 1a “hop dong” = mot yéu

t6, “assignment” c6 nghia Ia “chuyén
nhiwrong "= mot yéu t6, “industrial” c6 nghia 1a
“cong nghiép”= mot yéu t6, “property” c6
nghia 12 “s¢ hitu”= mot yéu td, “right” c6
nghia la “quyén”z mot yéu té), v.v... 8 thuat
ngit nay déu 1a ngir chinh phy, trong dé:

S6 ngit chinh phy 1 ngit danh tir gdm 7
thudt ngit, chiém 87,50%, vi du: “a license
contract of industrial property object”: “hop
dong chuyén giao quyén sit dung doi tuong sd
hitu cong nghiép” (trong tiéng Anh, “license” c6
nghia 1a “chuyén giao” = mot yéu t6 12 danh tir,
“contract” c6 nghia 1a “hgp dong”= mot yéu td
chinh la danh ttr, “industrial” c6 nghia la “cong
nghiép” = mot yéu td 1a tinh tir, “property” c6
nghia 12 “s¢ hitu” = mot yéu t6 12 danh tir,
“object” ¢ nghia 1a “doi twong ” = mot yéu td
la danh tr), v.v...

S6 ngir chinh phu 12 ngit dong tir gom 1
thuat ngf, chiém 12,50%, vi du: “license the
right to use the plant variety”: “chuyén giao
quyén sir dung giong cdy trong” (trong tiéng
Anh, “license” c6 nghia 12 “chuyén giao” =
mot yéu té déng vai trd chinh 1a dong ti,
“right” c6 nghia 1a “quyén” = mot yéu l1a danh
tir, “use” c6 nghia 1a “sir dung” = mot yéu t6 1a
dong tur, “plant” c6 nghia la “cdy tro”‘ng” = mot
yéu t6 1a danh tlr, “variety” c6 nghia 1a “giong”
= mot yéu t6 1a danh tir).

Sau khi khao sat tu liéu, chiing tdi thdy, cdc
thudt ngir 5 yéu td ¢c6 mot $6 mo hinh cdu tao
sau:

- M5 hinh céu tao 8

Y1 +Y2 + Y3 +

" 7 1

Vi du:

“contract of assignment of industrial

property right”: “hop do”‘ng chuyén nhuong
quyén sé hitu cong nghiép”

“contract for use of industrial property
object”: “hop dong sir dung doi twong s¢ hitu
cong nghiép”

Viéc khdo sat tu li¢u cho théy, c6 2 thuat
ngit luat s& hitu tri tué 5 yéu td thuéc md hinh
8, chiém 25%. Nhin md hinh, ching ta thdy
rang, nhimg yéu t6 dung tht tu nhu
“property”: “s¢ hitu” la céc yéu t6 khai quat.
Cic yéu t& dimg thir ba nhu “industrial”:
“cong nghiép” 1a cic dic trung ban chat dugc
thém vao trudc cdc yéu tb thir tw. Cic yéu t6
thir ba nay cu thé hon céc yéu t thir tu, va c6
tinh chat khai quat thdp hon cic yéu t6 th tu.
Céc yéu to thir ba va céc yéu td thir tu két hop
voi nhau, trong d6 cdc yéu té thtr tu 1a céc yéu
t6 chinh, céc yéu t6 thir ba 1a cdc yéu t cu thé
hon giai thich va cu thé héa cdc yéu t6 th tu.
Céc yéu to thi ba va cdc yéu t6 thir tur 1 nhiing
dic trung co ban, ban chét va can thiét b nghia
cho céc yéu t6 thu ndm “right”: “quyén”, voi
muc dich dé cu thé cdc dic diém, tinh chit,
thudc tinh cta thuat ngir. Cac yéu t ba, tu, nam
tiép tuc két hop voi nhau, trong d6, cic yéu t6
thir nim mang tinh chat khai quat hon hai yéu
t6 kia, va giir vai tro chinh, con cc yéu té thir
ba va cic yéu t6 thir tu mang tinh cy thé hon, bo
nghia truc tiép cho cic yéu t6 thi nim va lam
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10 nghia cta cdc yéu td thar nam dé cu thé cic
ddc diém, tinh chat, thudc tinh cua thuat ng.
Nhiing yéu t6 thir nhat nhu “contract”: “hop
dong”, 1a nhitng yéu té chinh, yéu t6 khéi quat
hon cdc yéu tb thir hai “assignment”: “chuyén
nhwong”, “use”: “sir dung” va hai yéu to nay
két hop véi nhau, trong d6 yéu té thir nhat giit
vai trd chinh so véi yéu tb thir hai. Cac yéu t6
mot, hai, va ba, tu, nam tiép tuc Két hop véi
nhau, trong d6, cdc yéu té mot, hai mang tinh
chat khdi quét hon ba yéu té kia, va giit vai trd
chinh, con cic yéu td ba, tu va nim mang tinh
cu thé hon, bd nghia tryc tiép cho cic yéu t6
mot, hai va lam ré nghia cta cic yéu td mot, hai
dé cuy thé cdc dic diém, tinh chét, thudc tinh cua
thuat ngtr.

- M6 hinh c4u tao 9

1 +Y2 + Y3 +Y4 + Y5

Pt

Vidu:

“license contract of an industrial property
right”: “hop dong chuyén giao quyén sé hitu
cong nghiép”

“license contract of industrial property
object”: “hop dong chuyén giao quyén sir dung
doi twong sé hitu cong nghiép”

Viéc khao sat tu liéu cho théy, c6 2 thuat
ngtr luat s& hitu tri tué 5 yéu td thuoc mé hinh
9, chiém 25%. Nhin md hinh, ching ta thiy
rang, nhimg yéu t6 dung tht tu nhu
“property”: “so hitu” 1a cac yéu td khai quaét.
Cic yéu t6 dung thir nim nhu “right”:
“quyén”, “object”: “doi twong” 1a cic dic
trung ban chit dwoc thém vao sau cic yéu tb
thir tu. Cac yéu t6 thtr nam nay cy thé hon cic
yéu td thi tw, va c6 tinh chat khéi quat thip hon

céc yéu tb thu tu. Tuong ty, cdc yéu td thir hai
va cdc yéu t6 thir ba két hop v6i nhau, trong d6
céc yéu to thir hai 12 cic yéu té chinh, céc yéu
t6 thir ba 1a cdc yéu to cu thé hon giai thich va
cu thé héa cdc yéu td thir hai. Céc yéu t6 hai,
ba, va tu, nam tiép tuc Két hop v6i nhau, trong
d6, cic yéu t6 thi hai, ba mang tinh chat khai
quit hon hai yéu t6 kia, va giit vai trd chinh,
con cic yéu tb thir tu va cic yéu t6 thir nim
mang tinh cu thé hon, bd nghia tryc tiép cho cac
yéu t thtr hai, ba va 1am rd nghia cia céc yéu
t6 thr hai, ba dé cu thé cdc ddc diém, tinh chat,
thudc tinh cua thuat ngit. Cac yéu td thir nhat,
hai, ba, tr, nam tiép tuc Két hop véi nhau, trong
d6, cic yéu tb thir nhat mang tinh chat khai quat
hon bbn yéu td kia, va gir vai tro chinh, con céc
yéu t6 thtr hai, ba, tr va nim mang tinh cu thé
hon, bd nghia truc tiép cho cic yéu td thir nhat
va 1am ro nghia cua cdc yéu té thir nhat dé cu
thé cédc dic diém, tinh chat, thudc tinh cua thuat
ngtr.
- Mb hinh c4u tao 10

Yl +Y2 + Y3 +
S T

A

Y4 + Y5
*
|

Vidu:

“term of protection for works of joint
authorship”: “thoi han bao ho doi voi tdc
phdm dong tdc gia”

“license the right to use the plant variety”:
“chuyén giao quyén sir dung giong cdy trong”

Viéc khdo sat tu li¢u cho théy, c6 2 thuat
ngit luat s& hitu tri tué 5 yéu td thuéc md hinh
10, chiém 25%.

Nhin mé hinh, ching ta thiy ring, nhiing

yéu t6 dung tht nam nhu “authorship”: “tdc

gid”, “variety”: “giong” la cdc yéu to khai
quat. Cic ycu to dung tho tu nhu “joint”:
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“dong”, “plant”: “cdy trong” 1a céc dic trung
ban chét dugc thém vao trudc cic yéu td thir
nam. Cic yéu t6 thir tuw nay cu thé hon céc yéu
t6 th nam, va c6 tinh chat khai quat thip hon
cic yéu td thir nam. Céc yéu td thir tw va cic
yéu t6 thr nam két hop véi nhau, trong d6 cic
yéu t thtr nam 12 cdc yéu td chinh, cic yéu tb
thir tw 1a cdc yéu td giai thich va cu thé héa cic
yéu té thtr ndm. Céc yéu té thi tu va céc yéu tb
thir nim 12 nhitg déc trung co ban, ban chat va
can thiét bd nghia cho cdc yéu t& thu ba
“works”: “tdc phcfm”, “use”:
cu thé cdc dic diém, tinh chat, thudc tinh cia
thut ngir. Céc yéu td ba, tw, nam tiép tuc két
hop véi nhau, trong d6, cic yéu td thir ba mang
tinh chat khdi quat hon hai yéu t6 kia, va giit
vai trd chinh, con cdc yéu td thir tu va cic yéu
t6 thir nim mang tinh cu thé hon, bé nghia truc
tiép cho cdc yéu té thir ba va 1am rd nghia cua
céc yéu t thir ba dé cu thé cdc dic diém, tinh
chat, thudc tinh cia thuat ngit. Nhimg yéu t6
thtt nhat nhu “term”: “thoi han”, “license”:

“sur dung” nham

“chuyén giao” 12 nhitng yéu t6 khai quét hon
cic yéu td thir hai “protection”: “bio hé”,
“right”: “quyén” va hai yéu t6 nay két hop véi
nhau, trong d6 yéu t6 thir nhat gitr vai trd chinh
s0 v6i yéu td thir hai. Cac yéu t6 thir nhat, hai
va ba, tu, nam tiép tuc Két hop v6i nhau, trong
d6, cdc yéu to thir nhat, hai mang tinh chat khai
quét hon ba yéu t6 kia, va giit vai trd chinh, con
céc yéu té thir ba, tu va naim mang tinh cy thé
hon, bd nghia tryc tiép cho céc yéu td thir nhat,
hai va lam rd nghia cta cdc yéu td thir nhit, hai
dé cuy thé cdc dic diém, tinh chét, thudc tinh cua
thuat ngtr.
- M6 hinh c4u tao 11

Y1 + Y2+ Y3 + Y4 + Y5

L i

Vidu:

“public communication by wire of works
adapted”: “truyén thong hitu tuyén céng cong
tdc pham da phong tdc”

“public communication by wire of works
reproduced”: “truyén thong hitu tuyén cong
cong tdc pham da sao chép”

Theo théng k&, chi c¢6 duy nhat 2 thuat ngit
luat s hitu trf tué 5 yéu té thudc mo hinh 11,
chiém 25%. Quan sat md hinh 11, ching ta
nhan thdy rang, yéu t& tho hai
“communication”: “truyén thong” 1a yéu tb chi
loai duy nhét, mang tinh khai quét nhit, dwoc
lam ro nghia boi yéu t6 thir nhat “public”:
“cong cong”. Yéu t6 thir nhit “public”: “céng
cong” duge bd sung vao trude yéu to thir hai va
yéu té thi nhét giit vai trd phu so véi yéu td thir
hai, yéu t6 thir hai giit vai trd chinh. Néi céch
khac, yéu td thir nhét va yéu t6 thir hai két hop
voi nhau, trong d6 yéu t6 thi hai 1a yéu t6 khai
quét hon yéu td thir nhat, yéu t6 thir nhat 1a yéu
t6 cu thé hon yéu t6 thtr hai. Sau khi c6 sy két
hop gitta yéu to thi nhat va yéu td thi hai,
chiing tiép tuc két hop véi yéu td thu ba, trong
d6, yéu t6 thir nhat va hai 13 hai yéu t6 chinh,
mang tinh chat khai quit hon yéu t6 thir ba, bao
ham yéu t5 thir ba. Yéu tb thir ba “wire”; “hitu
fuyén” cu thé hon cic yéu td thir nhat va hai.
Yéu té tht tu “works”: “tdc pham” 1a yéu t6
khdi quit. Yéu t6 thir naim “adapted”: phéng
tdc, “reproduced”: “dd sao chép” la dac trung
ban chét dugc thém vao sau yéu td thi tu. Yéu
t6 thir nam nay cu thé hon yéu tb thir tu, va cé
tinh chét khai quat thap hon yéu t6 tht tu. Yéu
t6 thir tu va yéu td thir nam két hop vé6i nhau,
trong d6, yéu t6 thir tu 12 yéu t6 chinh, yéu t6
thir ndm 12 yéu t6 cu thé hon giai thich va cu thé
héa yéu t6 thir tu. Yéu t6 thir tw va yéu td thir
nam la ciac dédc trung co ban, ban chit va can
thiét bd nghia cho céc yéu td thtr nhét, hai, ba,



M.T. Loan/ Tap chi Khoa hoc PHQGHN: Nghién ciru Nude ngodi, Tap 31, S6 3 (2015) 44-55 53

v6i muc dich dé cu thé cdc dic diém, tinh chit,
thudc tinh cua thuit ngi.

4. Nhén xét, danh gia vé viéc ciu tao thuit
ngir s¢ hiru tri tué tieng Anh

O trén 12 buc tranh tong quan vé nhitng mo
hinh céu tao thudt nglr luat s¢ hiru tri tué tiéng
Anh. Dudi day 1a mot s6 nhan xét va dinh
hudng khoa hoc cho viéc tao ra h¢ thudt ngir
nay xét vé mat cAu tao:

4.1. 0 nganh ludt s& hitu tri tué duge khao
sdt, tong s cdc thudt ngit ¢6 cu tao bon yéu td
va nam yéu td c6 sd luong rat it va chi chiém
8,26%, trong d6, thudt ngir bon yéu td chiém
6,13%, nam yéu té chiém 2,13%. DPa sb 1a cic
thudt ngit c6 ciu tao tir mot yéu té dén ba yéu t6
chiém 91,74%, trong d6, céc thuat ngir hai yéu
td chiém ti 16 nhiu nhét 1a 48,27%, cdc thuit
ngit mot yéu té chiém 23,20%, ba yéu t6 chiém
20,27%.

Nhu vady, m6 hinh cAu tao cua thuat ngir
luat so hitu tri tué tiéng Anh thuong diing nhat
gom 1, 2, 3 yéu tb, trong d6, yéu tb mot 1a yéu
t6 khai quat va 1a yéu td chinh. Nhiing yéu t6
con lai 1a nhimg yéu t6 phu va nhimng yéu té

phu nay 12 nhitng dic trung duoc thém vao yéu
t6 mot dé 1am 6 nghia cua thudt ngi va lam
thudt ngli thém chinh xdc, rd rang. Dudi day la
bang vé ti 1& s& lugng cdc yéu td ciu tao nén
thuat ngir ludt s& hitu trf tué tiéng Anh.

Bang 1. S6 lugng cac yéu té ciu tao thuat ngir luat
0 hiru tri tué tiéng Anh

S6 lugng yeu to tao S6 lugng %
thanh thuat ngir thuat ngr

1 87 23,20
2 181 48,27
3 76 20,27
4 23 6,13
5 8 2,13
Tong 375 100

4.2. Xét theo quan hé nglr phdp giita cac
yéu tb cdu tao thuat ngit, théng ké & bang dudi
day cho ta thay, ngoai 22,61% thuat ngir 1a tir
don, 77,39% thuat ngir ludt s¢ hiru tri tué tiéng
Anh con lai duoc cAu tao theo quan hé chinh
phu. Nhu vay, c6 thé két luan rang, tit ca cic
thuat ngir luat s& hitu trf tué tiéng Anh c6 2 yéu tb
tr& 1én déu dugce ciu tao theo quan hé chinh phu.

Sau day 1a bang thong ké cu thé cic thuat
ngit luat s¢ hiru tri tué tiéng Anh xét theo quan
hé ngit phép va dic diém tir loai.

Béng 2. Quan hé ngit phép va dic diém tir loai cua cdc thuat ngit luat s hitu trf tué tiéng Anh

Loai thuat ngi Tong s0 thudt ngr %

Tuwr don Danh tur 82 87 21,87 23,20
Tinh tu 3 0,8
Pong tr 2 0,53

Tur ghép chinh Danh tr 176 181 46,93 48,27

phu Dong tur 5 1,34

Ngit chinh phu Ngit danh tir 104 107 27,73 28,53
Ngir dong tir 3 0,80

) Ngir gidi tu 2 0,53
Tong 375 100
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4.3. Chiing t6i da tong hop dwoc 11 mo
hinh c4u tao thuat ngr. Can ctt vao md hinh cAu
tao thuat ngir, ching toi thdy rang, trit tu cic
yéu té cAu tao thuat ngir theo nguyén tic tir khai
quét dén cu thé dan, hodc tir cu thé dén khéi
quét, yéu t6 trén bao ham céc yéu t6 dudi hodc
yéu t6 dudi bao ham yéu t6 trén. Pbi voi thuat
ngit nhidu yéu td, yéu t6 mot thuong 1a yéu t6
chinh, yéu t& khéi quét nhit, va cic yéu tb tiép
theo 1a cac yéu td phu cu thé dan cdc dic diém,
tinh chat, thudc tinh cta thuat ngit ay.

Nhu vay, ¢ trén, ching t6i da dua ra buc
tranh téng thé vé nhitng mo hinh cau tao thuat
ngit lut s¢ hitu tri tué tiéng Anh. Ap dung quan
niém yéu té cu tao thuat ngit ciia cdc nha ngodn
ngit hoc Nga, chiing t6i dd miéu ta cau tao cia
375 thuat ngir luat s¢ hiru tri tué tiéng Anh. Can
ctr vao s6 lugng cdc yéu td tham gia ciu tao
thudt ngili, ching t6i da phén chia cac thuét nglt
luat s¢ hitu tri tué tiéng Anh thanh ndm nhom
va & moi nhém, ching toi déu miéu ta vé cau
tao thuat ngi dé tir d6 rit ra cdc dic diém vé
quan hé ngr phdp va tu loai, nhitng md hinh
céu tao ciia cdc thuat ngit nay. Chiing toi ciing
da dua ra nhan xét, danh gia vé viéc chu tao
thuat ngtr luat s& hitu tri tué tiéng Anh. Hi vong
rang, diy s& 1a cdc dinh hudng khoa hoc cho
viéc hinh thanh céc thudt ngir luat s¢ hitu tri tué
tiéng Viét hién nay.
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Abstract: The article presents the results of our study about the structure of 375 English terms on
intellectual property law collected from Act of 1991 international convention for the protection of new
varieties of plants; Agreement on trade-related aspects of intellectual property rights; Berne
convention for the protection of literary and artistic works; Budapest treaty on the international
recognition of the deposit of microorganisms for the purposes of patent procedure; Hague agreement
concerning the international registration of industrial designs; International convention for the
protection of performers, producers of phonograms and broadcasting organizations; Madrid agreement
concerning the international registration of marks; Paris convention for the protection of industrial
property; Trademark law treaty; Washington treaty on intellectual property in respect of integrated
circuits. The author analyzes structural models of English terms on intellectual property law on such
aspects as terminology creating elements; kinds of terminological models; comments and scientific
guidance on creating structural model of such terms.
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